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Arising out of Order-In-Original No. PLN-AC-STX-03/2021-22 dated 17.01.2022 passed by

(s-) the Assistant Commissioner, CGST & CE, Division-Palanpur, Gandhinagar

Commissionerate

3{C{li:\cfidT·cJ1f -;:rp:f* '9cTT /
M/s Venkatesh Marbles Pvt. Ltd.

("cf) Name and Address of the Address:- Factory-48/2, Taluka-Danta, Ambaji,

Appellant Banaskantha, Gujarat-385110

0

Any person aggrieved by this Order-in-Appeal may file an appeal or ·revision
application, as the one may be againstsuch order, to the appropriate authority in the

followingway. ·

a#fa srft-am2gr sriatgrrsra mar?at az sqmer a 4fa znRrfa Rt aatTg
fa2a.d Rr srftr arzrargtwrearwgm rmrz, #a fae an2gr a fa«a ztmar &l

·o

fa2aRt gtfRhsa tft z(Rat atftosrrt; ur rr ra at fft
(11 ( { a aw?iruert razzmf, zRt +vs ( ( "l\T~ li" ~ 9Q fcpm" cfil tat

nozrtt gtma Rt4far h tar s& @ti
In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course

(4) tr 3qraa gt«a sf@2fr, 1994 Rt eat zaa Rh aaru muuhapate errRt
a.ar# qr qvan h siafagrur am4aa sf afaa, wt«rr, fa irz,uafI,
-:;fr~~, '5f\cr,=rcfrr ~, -mR lTTlT, rf{ fzym: 11ooo 1 c!n" ~~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

. Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-sect.ion (1) of Section- .

35 ibid: - .

taa#rqrrura:
Revision application to Government of India:



2

of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

[a) +ta?hagft zag attarfaffaa tar ata# Raf4ft ii 3+tr gs #gTT

'3,91 aa graRazritmaaafft zag zartar{auffa et
In case of rebate of duty of excise on goods exported to any country or territory

outside· India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outs;de'India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('cf) sifa 5qra fteqra gm h gramfau sit s4€t hf@zmr Rt{zit DJ{" 3TR!IT "fl"~
, mu i:i:ci"ra garf@a sgn, sfa arr i:rm:ct" 9T w=r:l" "CR tr at if sf2f7aa ( 2) 1998

err 109 arr fga fu Tut
Credit of any _duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) h4ta ssraa area (srft) Ra(al, 2001 h far93iafa faff@e vu ie <g-8 if err
"Slfcr:TT if, ~ aTR!IT t "SfTTf arR!IT 3fa f2art cfl.:f ma Rapa-?gr tr# sfaar Rt at-t
4fail k rr fa mar far star Rey s# Tr arar z mt er gff ziasia er 35-< a
f.:tmftcr fra g=arr h rqarr€ts-6 art Rt 4fa sf 2ftare

The above application shall be made in duplicate in Form No. EA-8 as specified
u_nder Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa zn4aarr szi iaqa um arrs? at3mtm gtt sq? 200/- firgar ft
stu at srzi iaq4.q4atsatgta 1000/- frRtmar frsg

0

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved Q
is more than Rupees One Lac.

Rtr gen, aka sgraa gr«aviarazlRl ruaf?awb 7fa sft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ \'.l,91c:.rt ~~' 1944~mu35-Gfl"/35-~t3fc!1Td" :-
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) Srffa qRbaaarggr @ srarar ft aft, sf«t h+rft ren, %hr
grar gr«a u4 ara zffta nf@awr (fee) .Rt ufgaa fr fRmr, srgrarar ii 24 TT,

amtt sra, aar, ft1a1r, izarar-3800041

To the west r:egional bench of Customs, Excise & Service Ta..x Appellate Tribunal·
(CESTAT) at 2dfloor, Bahumali Bhawan, Asarwa, Girdhar Na.gar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadn1plicate in form EA
rescribed under Rule 6 of Central Excise(Aµpeal) Rules, 2001 and shall be

ied against (one which at least should be accompanied by a fee of



kens.. >
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour 9f Asstt. Registar 9f a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. · ti

., .

(3) z4fl zrsr ii #&q iiatr gtar ? at r@la qr starfuRr ar {arrTl
in fn sar a1eu < azzr a gta gu sft f fear ut mfau a fu zrnfrfazf
qaf@2au t tu4 zrfa ta€trat #tu#a fur star al

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to_ the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) 1rntaa gas zf@elf7r 1970 zr inf@era fr rggft -1 k siaffufRta flu taru
near zur qs?gr qnfetfa ff4a7featmar it r@la ft uaRau «6.50 hr 4r Ir(
areaRazwt?trare

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(6) mm !{ri1, ~ -3,9 li;rl !{r!1 ti data zfRrr arnf@nan (Ree) vh 7fa zfht atr
if #aamit (Demand) qi is (Penalty) cj)"f 10%¥~ cfiBr 3lTrlm 2i zrif, sf@ma q# vr
10 ~~ i1 (Section 35 F ·of the Central Excise Act, 1944, Section 83 & Section 86 .

of the Finance Act, 1994)
a4la5qr gr4 sit hara a iaf, gR@a 2tr afarst l-ltn" (Duty Demanded) I

(1) is (Section) 11D 4aafufRa fr;
(2) fan+az #fezRr (fa;
(3) adz #fezfatRau 6 haz? rf@n

tg gfs'fasf'qza qfwar ft garu fl' arfaa aRuf sf airf

Attention in. invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules; 1982.

(5) zrif@lamat Rt fir #a 4r fr'r:rm cfi1"3 #ft ant zaffa fan star g sit far .
!{rf1,~-3,91 i;ri !{r!1 tu#ata 2fl«Ra nanf@er#wr (a4ffa fen)y fr, 19 82 if f.tftcr i1

0
.. ••·'

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
. confirmed by the Appellate Commissioner would have to be pre-deposited, provided_ ·
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

· (2A) ·and _35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) · amount payable under Rule 6 of the Cenvat Credit Rules.

(6 }Ii) .-« ""'" l, ,fa a7fha nf@ran aer sgi gee """" '!!""' m """ f-1 'I IRa ,;I" film<f 1li;Q; '1'!.
'!!""' l\s 1o% 'fT'IT'! "'st szta ave f@alRa ,11" ,r.r= l\s 1o% 'fl'IT'I "' .f;t air <l'li<fi 1lc1

In view of above, an appeal against this order shall lie before the Tribunal on
ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,

r penalty, where penalty alone is in dispute."
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3r4)fr1 3?I Z ORDER-IN-APPEAL '

1. This Order arises out of an appeal filed by M/ s. Venkatesh Marbles Pvt.
Ltd, Factory- 48/2, Kumbhariya, Tal-Danta, Ambaji, Banas Kantha-385110 and
H.O.- 701B, Citi Scape, CHS Ltd, Near Hotel Kohinoor, J.B. Nagar, Andheri-Kurla
Road, Andheri (E), Mumbai-400059 (hereinafter referred to as 'appellant) against
Order in Original No. PLN-AC-STX-09/2021-22 dated 17.01.2022 (hereinafter

referred to as 'the impugned order) passed by the Assistant Commissioner,
Central GST & Central Excise , Division-Palanpur, Gandhinagar Commissionerate

(hereinafter referred to as 'the adjudicating authority).

2. Facts of the case, in brief, are that the appellant firm is a Private Limited

company engaged in activities of cutting and sawing of marble blocks into marble
slabs (falling under CETH-25151220/90) and trading thereof. They are also
engaged in carrying out job-work of cutting of marble slabs for· various principals,

for the said purpose they were registered under the Central Excise Act, 1944.

They are holding GST Registration No.24AAACV1739N1Z4.

3. On the basis of information received from the Income Tax Department,
Government of India, certain discrepancies were observed with regard to non
payment of Service Tax by the appellant on income due to certain activities falling
under the definition .of the term "Service" as defined in clause 44 of Section 65 of
Chapter-V of the Finance Act, 1994. Thereafter, on the basis of scrutiny ofvarious
documents obtained from the appellant for the period F.Y.2013-14 to FY.2017-18

(upto June-2017), a Demand Cum Show Cause Notice dated 26.05.2020 was
issued to them by the Assistant Commissioner, CGST & CX, Division- Palanpur

vide F.No. IV/16-02/PLN/Venkatesh/2020-21. The SCN covered the period from
r

01.04.2015 to 30.06.2017 [ 2015-16, 2016-17 and 2017-18 (upto June-2017) ]

and alleged recovery of :

0

·o
() total Service Tax amounting to Rs. 7,70,877/- (Rs.6,92,008/- on account

'~.

of Service tax not .paid on Job-Work income; Rs.26,377/- on account of
Service tax not paid on GTA Services under Reverse Charge Mechanism;
and Rs.52,492/- on account of Service tax not paid on Manpower Supply
services ) under proviso to Section 73 (1) of the Finance ACT, 1994

alongwith interest under section 75.

(ii) Imposition of Penalty under each of the provisions of Clauses (a) and (d) of
sub-section (1) of Section 77 and under Section 78 of the Finance Act,

1994.

fee in terms of Section 70 of the Service Tax Rules: 1994 for non-filing

urns.

Page 4 of9
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...

0

4. The said demand cum show cause notice was adjudicated vide the
- 2 .

impugned order, and it was ordered as under:

(i) demand .of Rs. 25,120/- was confirmed being the amount of Service
Tax not paid on receipt of GTA Service for the period F.Y 2015-16 to
F.Y 2016-17 ( upto June-2017 ) in terms of Section 73(i) of the

Finance Act, 1994 by invoking the extended period; ·

(ii) Recovery of Interest on the Service Tax amount of Rs. 25,120 /
under Section 75 of the Act;

(iii) Penalty of Rs.10,000/- was imposed in terms of Section 77(1)(a) of
' the Finance Act, 1994 for failure to take registration I under the

provisions of Section - 69;

(iv) Penalty of Rs.10,000/- was imposed in terms of Section 77(1)(d) of
the Finance Act, 1994 for failure to take registration under the

provisions of Section - 69;

(v) Penalty of Rs.25,120/- was imposed in terms of Section 78 of the
Finance Act, 1994 and option was given for the reduced penalty

under clause (ii) of the second proviso to Section 78(1) of the act.

(vi) Late fee.to be charged under Section 70 of the Service Tax Rules
. alongwith the ST-3 returns as and when filed by the appellant.

5. Being aggrieved with the impugned order, the appellant has preferred the

) present appeal on following grounds :

(i) Re-iterating their earlier submissions made before the adjudicating
authority, they submitted that they have received transport services from
registered GTA and all those GTA have duly charged Service tax in their.

consignment note issued and also mentioned that Service tax liability is to .

be borne by the transporter.

(ii) they have provided sample copies of consignment notes relevant to the

period from 2015-16, 2016-17 & 2017-18 (upto June-2017).

(iii) they have submitted copies of ST-Returns and declaration from one of the

GTA regardingdischarge of Service tax liabilities.

It was contended that - "any tax recovered once can not be recovered on the
r

principal of natural justice" and in support of their contention, they

submitted following case laws:

Page 5 of9
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(a) Order Nd. A/1736/WZB/(AHD.) of.2008 in the ca,se of Navyug Alloys
Pvt. Ltd. Vs. Commissioner of Central Excise & Customs, Vadodara 

II - [2009] 13 STR 421 (AFD - CESTAT).

(b) Order No. A/873/2013/SMB/C-IV November 28,2013 in the case of. .

Umasons Auto Compo (P.) Ltd. Vs Commissioner of Central Excise &
. . .

Customs, Aurangabad - CESTAT-Mumbai.

(c) OIA No.AHM-EXCUS-001-APP-135-17-18 dated 23.11.2017 in favour

. of M/ s Sanidhya Infrastructure Private Limited, Ahimedabad.

6. Personal Hearing in the case was held on 31.08.2022. Shri Naresh Jhawar
aad Shri Vinayak Mantri appeared as authorised representatives of the appellants

for hearing. They re-iterated the submissions made in appeal memorandum and
stated that they would submit some case laws on the subject as part of their

written submission.

7. I have carefully gone through the facts of the case available on .record,

grounds of appeal in the Appeal Memorandum and oral submissions made by the

appellant/their representative at the time of Personal Hearing. The issue before
me for decision is whether the impugned order confirming the demand of Service
Tax amounting to Rs.25,120/- against the appellant on receipt of GTA Service
alongwith interest as well as imposition of Penalties (as detailed supra), is legal

n
and proper or otherwise. The demand pertains to the period FY. 2015-16 to F.Y.

2017-18 (upto June-2017).

8. It is observed that out of the total demand of Service Tax under GTA

amounting to Rs.26,377/-, the adjudicating authority has confirmed demand of
Service Tax amounting to Rs. 25,120/- for the period F.Y.2015-16 to FY.2017-18
(upto June-2017 ) on the grounds that in terms of Section 68 (2) of the Finance

Act, 1994 read withNotification No. 30/2012-ST dated 20.06.2012, Service Tax
on GTA Services fall under the RCM (Reverse Charge Mechanism) category. Even
when the service provider (GTA) has wrongly charged service tax in their. bills, the
liability of service receiver is not discharged and the service tax is required to be

deposited by the service recipients (the appellants).

9. It is further observed from the case records that the appellant has received

services from various GTA service providers, who are registered with the Service

Tax department. It is also a fact that all the GTA Service ·providers have charged
Service Tax from the appellants in their respective consignment notes raised by

them and the said amount of Service tax has been paid to the GTA's (service
providers) by the appellant. These facts are also acknowledged by the
41"0 a»@%s' g authority in the impugned order.

t. .
Page 6 of9
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0

10. I also find that the appellants have produced copy of a Certificate from one
»

-· - ·of their GTA's (service providers) wherein they have categorically mentioned that

they have charged and received service tax from the appellants (service recipients)

and that they have also filed their ST-3 returns for the relevant periods. Under

the circumstances, demand confirmed against the appellant would amount to

double taxation and is not legally tenable.

11. This view has been taken by various Tribunals and some of the judgements

have been relied upon by the appellant :

(i) Decision·. of the CESTAT Ahmedabad vide Order No.

A/1736/WZB/(AHD.) of 2008 in the case of Navyug Alloys Pvt. Ltd.
Vs. Commissioner of Central Excise & Customs, Vadodara - II 
[2009] 13 STR 421 (AHD - CESTAT) wherein it was held that 
.('... once 'tax already paid on the Services, it was not open to the

r'

Department to confirm the same against the appellant, in respect of

the same services. I accordingly set aside ...."

(ii) Decision · of the Hon'ble CESTAT Mumbai vide Order No.
A/873/2013/SMB/C-IV November 23,2013 in the case of Umasons
Auto Compo (P.) Ltd. Vs Commissioner of Central Excise & Customs,

Aurangabad. Wherein it was held that :
".... Ifind that there is no dispute regarding payment ofservice tax by
theprovider ofGTA service.Once· the amount ofservice tax is accepted
by the revenue from the provider of GTA service, it cannot be again
demandedfrom the recipient ofthe GTA service. In view.ofthis, the ...

(iii) By referring to both the above decisions, the Commissioner

.(Appeals), Ahmedabad has vide OIA No. AHM-EX'US-001-APP-135
17-18 dated 23.11.2017 decided the matter in favour of M/s
Sanidhya Infrastructure Private Limited, Ahmedabad and held that :

" . . . so, Ifind that the adjudicating authority has failed to analyse the
vital issue ofpayment ofservice tax in the impugned order in view of

the above· case laws....."

(iv) The CESTAT, SZB, Chennai had held in the case of M/s Nagaraja
Printing Mills Versus Commissioner of Central Excise, Salem that:

"... I note that the GTA had paid the bulk ofthe tax. Therefore, prima
face, the appellants cannot be called upon to pay the same amount

. . "once again...
~

In view of the judicial

iple that "Once the

pronouncements above, I find that it is a settled

amount of service tax is accepted by the
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revenue/departmentfrom the provider of GTA service, it cannot be demanded again
from the recipient of the GTA service". Hence, it is held that the adjudicating

. .
authority has failed fo analyze the issue in above context and that the demand of
Service Tax amounting to Rs. 25,120/- confirmed against the appellant is not
legally sustainable. Therefore the demand of Service Tax .amounting to Rs.

25,120/- confirmed vide the impugned order is set aside. When the demand of

duty fails to survive, there does not arise any question of interest and penalty in

the matter.

13. It is further observed that during the period FY. 2015-16 to F.Y. 2017-18
t

(upto June-2017) as no demand of Service Tax is sustainable against the

appellants under GTAServices, therefore,in terms of Para - 6.1 of CBIC Circular

No.97/8/2007 dated 23.08.2007, they are not required to file any ST-3 return.
Consequently, the imposition of late fee under Section 70 of the Finance Act,

1994 is also not legally sustainable.

14. It is further observed that the appellant have in their appeal memorandum
requested to pass an order of refund for amount already paid under protest

amounting to Rs.45,271/-. In this regard, I find that the appellant has to

approach the jurisdictional authorities to claim any relief arising out of this

Order-in-appeal.

15. Accordingly, the impugned order is set.aside for not being legal and proper

and the appeal filed by the appellants is allowed.

16. 34iaai zrra#fr a&3ruta ear 3rt#ah a fan5art
The appeal filed by the appellant stands disposed off in above terms..

J ~,,,J~---· LI- Oa,o ".,35o4or> ,
(3rfrirg)

( Akhilesh Kumar )
3-IT<Jtn (.3-flfRq-) .

Commissioner (Appeals)
Dated: 27th October, 2022:

o.

0

(Somnat haudhary)
Superinten ent (Appeals),
CGST, Ahmedabad. . .

By Regd. Post A. D
M/s Venkatesh Marbles Pvt.Ltd
Survey No.48/2, Village-Kumbhariya, Post-Ambaji,
Taluka-Danta, Dist.Banaskantha, Gujarat-385110
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•Copy to:

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Pr.Commissioner, CGST and. Central Excise, Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GST, Division-Palanpur,
Mehsana-384002.

4. The Deputy/Asstt. Commissioner (Systems), Central Excise, Gandhinagar.

~ Guardfile

@

6. PA File
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